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CraThst paccMaTpHBaeT COLHMATBHYIO OOYCIOBICHHOCTh M TIPABOBYIO HEOOXOIMMOCTH YTOJNOBHO-
NIPaBOBOTO 3alpeTa 3a NPHUMHEHNE UMYIECTBEHHOTO ymiepOa ImyTéM oOMaHa WK 3JI0YHOTPEOICHUS TOBEPH-
€M B €ro I'eHE3UCe, U MECTO ITOH IIPaBOBOI HOPMBI B cHcTEMe IIpecTyIieHuil gelictByromero YK Ykpaunsl.
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JIOBEpHEM, MOIIEHHHYECTBO, IIPECTYIICHHS IIPOTUB COOCTBEHHOCTH, YTOJIOBHASI OTBETCTBEHHOCTb.

HccnenoBanne MCTOKOB HEOOXOTUMOCTH TPU3HAHUSL IPECTYIHBIM TOT'O WM HHOTO
JIeSTHYSI, CTPYKTYPBl W CYIIHOCTH MMEIOIIUXCS YTOJIOBHO-TIPABOBBIX HOPM TIPEICTABIISET
HAyYHO-TEOPETUYECKUI HHTEpEC, MOCKOIBKY B MIPOIlECCe TAKOTO aHAN3a MOXKHO OIpesie-
JUTh BAKHOCTH HOPMBI, BEISIBUTH OIpENEICHHBIE e€ HEAOCTATKU M TEPCIEKTUBBI COBEP-
[IICHCTBOBAHMS.

W3Bectabie yuéHsle B oOmactu yronoBaoro mnpasa ['.A.Kpurep u H.®.Ky3nernosa, B
CBOE BpeMs, OTMEUaIM, YTO HCCIICOBaHNE IOPUIMYECKHX HOPM HEBO3MOXKHO O€3 BhIsC-
HEHHsI KOHKPETHOTO OOIIECTBEHHOI'O OTHOIIEHUS, PETyJIMPyeMOro UMH, 3aJa4, MOCTaB-
JICHHBIX 3aKOHO/IaTeIeM BO BPEeMsI MX TIPUHATHS, KOHKPETHOH 00CTaHOBKH, B KOTOPOH 3TH
HOPMBI HapyIIaJIUCh ¥ B KOTOPOH OHU MPHUMEHSIOTCSA. be3 BBISICHEHHS OOCTOSTEILCTB,
KOTOpBIE MPHUBENN 3aKOHOJATENS K HEOOXOJUMOCTH NPUHSATHS TOW WIU APYTrOd HOPMBI,
aHanu3 HOpMbl Oymer HemouHBIM [1; C. 52]. IlpencraBisercs, 9TO 3TO yTBEpXKIACHHUE HE
MOTEPSUIO0 AKTYAIBHOCTH U B YCIOBUSAX COBPEMEHHOTO ITPaBOTBOPYECTBA.

B Pazgene 6 Oco6ennoii yactu YK Ykpaunsr 2001 r. «IIpectymienust mpoTus co6-
CTBEHHOCTH», CT. 192 mpemycMmarpuBaeT YroJIOBHYIO OTBETCTBEHHOCTH 3a NMPUIMHCHHUE
UMYIIECTBEHHOTO yliepOa myTéM oOMaHa win 3joynorpebienus gosepueM. C yduérom
Toro, uro cT. 190 sroro xe YK npenycmaTpuBaeT OTBETCTBEHHOCTh 32 MOIICHHUYECTBO
(3aBiazieHne 9yKUM UMYIIECTBOM WJIM IPHOOPETEHHE TIpaBa Ha UMYIIECTBO MyTEM oOMa-
Ha WJIH 37I0yNOTpeOIeHNs TOBEPHEM), KOTOPOE TOCTATOYHO XOPOIIO MCCIEI0BAHO, MPeI-
CTaBJII€T MHTEPEC HCCIIEIOBAaHUE COLMAIBHON OOYCIOBIEHHOCTH YTOJIOBHO-IIPABOBOTO
3aKpeIIeHNs OTBETCTBEHHOCTH 3a MPUYMHEHNE WMYIIECTBEHHOTO yIiepOa B ero reHe3u-
ce, 1 MECTO 3TOTO JIeSHUS B CHCTEME MPECTYIUIEHUI TPOTUB COOCTBEHHOCTH.

[IpoGiieme 00yCIIOBIIEHHOCTH YTOJOBHO-IIPABOBBIX HOPM OTBOJMIIOCH 3HAYHTEIHHOE
BHUMaHHE B WCCIEAOBAHUAX YUEHBIX-KpUMUHATUCTOB. Tak, Hampumep, [.A.Kpurep u
H.®.Ky3nemoBa BBIISISIOT CICAYIONNE OCHOBAHKS COIMAILHON 00YCIIOBIEHHOCTH YTO-
JIOBHO-TIPABOBOW HOPMBI: MPUYUHEHHUE JICSTHUEM CYIIECTBEHHOTO BpeJa OOIIECTBEHHOMY
OTHOIIICHUIO, aHTHOOIIECTBEHHAs OPUEHTAIINS JIUIIA, PACIIPOCTPAHEHHOCTH JICSTHUS U €T0
MOBBIIICHHAST yTPo3a sl 00IecTBa, HeI(MPEKTUBHOCTL APYTUX HEKPUMHUHAIBHBIX MeEp,
CIOCOOHOCTH OOIIECTBEHHOTO CO3HAHMUS BOCIIPUHSATH 3TO JISSTHAE KaK MPECTyIUICHHE, BBE-
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JICHHE YTOJIOBHOW OTBETCTBEHHOCTH OTBEYAET PA3BUTHIO OOIIECTBA M MPHUHLMUIAM YIO-
JoBHoOroO npasa [1, c. 34].

CoBpemeHHas couualibHasi 00yCIOBIEHHOCTh YIOJOBHOH OTBETCTBEHHOCTH 3a IPH-
YMHEHWE HMYIIECTBEHHOTO yiepOa myTéM oOMaHa WM 3J0yHOTPEOJICHUS TOBEpHUEM
HMMEET CBOM MPAaBOBbIC HCTOPUUYECKUE MPEANOCHUIKA. AHAIN3 UCTOPUHU PAa3BUTHUS YKPaUH-
CKOTI'O YI'OJIOBHOI'O 3aKOHOJATEIbCTBA CBUICTEJIBLCTBYET, YTO HOPMATHUBHO-IIPABOBOE 3a-
KpeIJICHHE OTBETCTBEHHOCTH 32 IMOCSTaTelIbCTBA Ha COOCTBEHHOCTH MPEyCMATPHBAIIOCh
B CaMbIX MEPBBIX €ro MpaBOBHIX MAMATHUKaX. B mocnemyromiem, B KaXa0M HOBOM Yro-
JIOBHOM 3aKOHE JITaHHBIM BUJ OTBETCTBEHHOCTH IOJIydyall AanbHeimee pa3surue. OT apy-
I'MX [I0CAraTeNIbCTB, KOTOPhIE IPU3HABAIMCH NPECTYIHBIMHU, YTOJIOBHO-IIPABOBOE PErYJIH-
pOBaHUE MOCATATENBCTB IPOTHB COOCTBEHHOCTH OTIIMYAIINCH OTHOCHUTEIBHOMN CTAOKITBHOCTHEO.

Co Bpemen Pycckoii IlpaBabl npocieKuBaeTcs: pa3jinuue MeXIy MOCsIraTeIbCTBaMH,
CBSI3aHHBIMH C OOpalleHHeM WMYIIEeCTBA B CBOIO IOJB3Y - “TIOXWINEHUSIMH , U TIOCATA-
TeNbCTBAMH, B KOTOPBIX OTCYTCTBYET OOpaleHle NMYIIIECTBAa BHHOBHBIMU B CBOIO IOJIB3Y
- HE3aKOHHOE I0JIb30BaHHE.

B nopeBomonoHHOM 3aKOHONATENBCTBE, KPOME YCTAHOBJICHUS YTOJIOBHOW OTBET-
CTBEHHOCTH 3a ITOCSTaTeNIbCTBO Ha Uy)KO€ MMYIIECTBO, TaK)Ke CYIIECTBOBaJIa OTBETCTBEH-
HOCTh 3a HE3aKOHHOE CaMOBOJIBHOE HCIOJIBb30BaHHME UY)KOTO HMMYIIECTBA, MPECTYIMHYIO
HEOIUIaTy IO AOTOBOPAaM O MPEAOCTABICHUH YCIIYT M BBIIOJIHEHUH PabOT, ObUIN yIIOMU-
HaHWS ¥ 00 OTBETCTBEHHOCTH 32 HE3aKOHHOE IMOTPEOIEHUE YJHEPTUN. DTH TOCATATEIHCTBA
paccMaTpUBAIUCh B OOJIBIIMHCTBE CIy4aeB KaK CaMOBOJIFHOE MCIIOJIB30BAHNE UMYILECTBA
U 3JI0ynoTpedieHne JoBepueM. B MCTOUHMKAxX JOCOBETCKOTO MpaBa MOSBIISIOTCS YIIOMH-
HaHMS 00 OTBETCTBEHHOCTH 3a 3JI0YINOTpeOJIeHHE JIoBepreM U oOMaH. Beijensiercs: moHs-
THE UMYIIECTBEHHOW HET0OOPOCOBECTHOCTH.

VYronosHoe yioxeHnue 1903 r. cogepxkano OTAEIbHYIO IM1aBy B pa3felie O MpecTyIuie-
HUSIX HPOTUB COOCTBEHHOCTH - O CAMOBOJIBHOM II0JIb30BAHUM UY’KUM HMMYILIECTBOM, O
JPYTUX CIIydasX BUHOBHOW HEOOPOCOBECTHOCTH B OTHOILIEHHH 4Y)KOTO MMYyIecTBa [2, c.
324]. 3noynoTpebieHre JOBEPHEM OXBATBHIBAJIO KPYTI HEMPAaBOMEPHBIX NEHCTBHUH, KOTO-
pBIE€ COCTABIISUTM CITydad MCIIOIB30BAHUS JTOBEPHS JIUI] BO BPEMsI 3aKJIIOUEHHS, BBITIOTHE-
HUSI, OTCPOYKH JIFOOBIX JOTOBOPOB MJIM OOS3aHHOCTEH B OTHOIIECHHM HMMyIIecTBa. Bemy-
Ui yuéHelil — npaBoBes Poccuiickoil umnepuun konua 19-ro — Hauana 20-ro cronerus,
npogeccop Cankt-IletepOyprckoro yuusepcutera H.C.TaranmeB ompenernsin 3710ymo-
TpeOseHne JoBepHeM, Kak MPOTUBONPABHOE YMBIIIEHHOE IPUYMHEHNE UMYIIIECTBEHHOTO
Bpelia JHULOM, KOTOpOe ObLIO 0053aHO OXpaHATh 3aTPOHYThIE UMYIIECTBEHHBIC HHTEPECHI
U TIPOSIBJIATH 3a00TYy O HUX, T.€. He BRIIOJHMBIIM BOITOMKEHHOM Ha HEro 00sBAaHHOCTH 2, C. 633].

Ocobennas gacth YK YCCP 1927 r., Brmouana pasaen VII ,,MImymiecTBeHHBIE TIpe-
CTYIIJIEHHS , HOPMBI KOTOPOT'0, YCTaHABJIMBAJIM YTOJIOBHYIO OTBETCTBEHHOCTD 3a IOCSTa-
TEJICTBA Ha cOOCTBEHHOCTh. OTIENbHON CTAaThH, NPELyCMaTPUBAIOIICH OTBETCTBEHHOCTh
3a MpUYMHEHHE UMYIIIECTBEHHOT0 yiepoa myTéM oOMaHa MM 3710ynoTpeOIeHns T0Bepu-
€M, B JaHHOM 3aKOHE IpeaycMOTpeHo He Obiio. Bmecte ¢ Tem, cr. 180 storo YK 3akpen-
Js71a YyTOJIOBHYIO OTBETCTBEHHOCTH 332 MOILIEHHUYECTBO, KOTOPOE PaccMaTpUBalOCh Kak
HOJIy4EHHUE C KOPBICTHOM LIEIbI0 MMYILECTBA MU IIPaBa Ha NMYLIECTBO.

BrnepBrie camocTosiTenbHAsE yroJoBHAas OTBETCTBEHHOCTb 3a NPUYHMHEHHE HMMYIIlEe-
CTBEHHOI'O yuiep6a myTéM oOMaHa WM 3JI0yHOTPeOJICHUsT JOBEPHUEM, B COBPEMEHHOM I10-
HuMaHuH, Oputa 3akperieHa B ¢T.87 YK YCCP 1960 r. IlpuunHO# Takoro BBIACICHHS
OBLTO Hay4HO pa3padOTaHHOE HA MPOTIKEHUH psifia ACCATHICTUH MOHSTHE ,,XHUIICHUE |,
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KaK CJIEJICTBHE, JIeJIeHUE NMPECTYIUIEHNH MPOTUB COOCTBEHHOCTH Ha KOPBICTHBIE MPECTYII-
JICHUS! MIPOTHB COOCTBEHHOCTH, KOTOpBIE COJEpIKAT MPU3HAKU XMIICHUS U JPYTHE KO-
pBICTHBIE TIpecTyIuieHus. 1loJ XuIieHneM B TOT IMEpHOJ MOHHUMAJIOCh COJIETHHOE C KO-
PBICTHOM IENBIO 3aBNaJICHHE WM Tepenada TPEeTbUM JIMIaM HMYIIECcTBa, KOTOpPOe Haxo-
JINJI0OCHh B COOCTBEHHOCTH Biajaenbla [3, c. 88].

B sTom mmaHe npeAcTaBiseT HHTEpEC TpaHCc(hOpMaIrs YTOJIOBHO-TIPABOBBIX TTOHATHI
TIOXUINEHNE W XUIIEHNE B HAIIEeM YTOJIOBHOM IpaBe. [3HaudanbHO B yrOJOBHOM 3aKOHO-
JnatenscTBe Poccuiickoit nMmepun BTOPO MOJNIOBUHBI 19-ro Beka MCIIONIb30BaICS TEPMUH
noxutienue. [Ipodeccop H.C.TaranmeB moj; MoXWIeHHEM MOHMMAal 3aBlaficHUE TIpe-
CTYITHBIMH CTIOCOOaMH YyOTO JBIYKUMOT'O UMYIIECTBA C IIEIBI0 OOpAIIeHNs ero0 B CBOIO
coOCTBEHHOCTh. Kak OH oTMeual, IOXUTUTh — O3HAYACT B3SATh WM MEPEMECTUTH UMYILIIE-
CTBEHHYIO IICHHOCTh W3 BIJIQJICHHs MOCTPAJaBIIEero BO BiaJeHWEe BHHOBHOrOo. K mmyie-
CTBEHHBIM TIPECTYIUICHUSIM OH OTHOCHII: «BOPOBCTBO» — BCSKOE MPOTHBO3aKOHHOE MTOXH-
IIEHNE YYy’KOT0 JBM)KMMOTO MMYIIECTBA C LIEJIbI0 MPUCBOEHUS; pa30oi — MOXUIIEHHUE Y-
JKOTO JBMKUMOTO HMMYLIECTBA C HOMOLIbIO (PU3UUECKOTO WJIM TICUXUYECKOTO HACHIIHS
MIPOTHB JIMI[A TIOCTPAABIIEr0; MOIIEHHHYECTBO — KPOME MTOXHUIIIEHUS, OXBATHIBAIOIIEE BCE
HMMYIIECTBECHHBIC 00OMaHbI; BHIMOTATEJILCTBO, IpUcBOcHUE.[2, . 849, 850].

N.5. ®oliHunkuil yka3plBall, 4YTO BMECTE C MPHCBOECHUEM IOXMIIEHHE MMYIIECTBA
o0pasyer TpyITy Tak Ha3bIBa€MbIX KOPBICTHBIX MOCITATENBbCTB MPOTHB ABMKUMOCTH. He
MOTYT OBITh OTHOCHMBI K TIOXHIIEHUIO TaKWe MEHCTBHSI, KOTOPBIMH XOTS U MIPOU3BOISATCS
M3MEHEHHsS] B MMYIIECTBEHHOU c(epe morepreBmiero, Ho 0e3 M3MEeHeHUs: (PaKTHYECKOTO
BIIaJieHUst umytiectsoM [4, ¢. 160, 175].

H.C.Tarannes, kak OJJiH U3 aBTOPOB MpOeKTa YToJa0BHOTO Ynoxenus 1903 r. otme-
Yaj, 4To B HEM M3HAYAIBHO MPEIoIaragochk MpeayCMOTPETh MOJTHOe 00bEMHEHHE BCEX
BUJIOB TIOXUINEHUS UYKOTO JBMKMMOTO MMYIIECTBA B OJHO TOHSITHE UMYIIECTBEHHOTO
«xunaIgecTBay [2, . 820, 857] . Ilo atomy moBoay I'.M. bop3eHKOB yKa3sIBalI, 9TO CO-
ctaBuTenu YnoxxeHus 1903 rona ucxonmiau U3 HaJIM4YUSA POAOBOTO MOHATHS MOXMIIEHUS
WJIH UMYIIECTBEHHOTO «XHITHUYECTBAY, OJIM3KOTO K COBPEMEHHOMY MOHSTHIO XHIIEHMS, B
CBSI3M C YeM B MEPBHYHOM IPOEKTE MPEIyCMATPUBAIOCH OOBETUHHUTH BCE CIydad MOXH-
IIEHNs Yy’KOT0 UMYIIECTBA B OJHO OOIIee MOHATHE UMYIIECTBEHHOTO «XHIIHUYECTBAY.
OT0 HaMepeHHe NOJAeP KA MHOTHE IOPUCTHI, B TOM YHCIIEe HEMelKue yueHble. OJHaKo B
JaybHedIeM ObUTO TIPU3HAHO, YTO MOJA00HOE pelieHne, «XOTh U TPaBUIbHOE TeopeTHYe-
CKH, OBUIO OBl CITUIIKOM PE3KHUM W TO3TOMY HEXKEJIaTeIbHBIM OTKIOHEHHEM OT JCHCTBY-
oILel cucteMel» [5, ¢. 392].

B xoHewHOM HWTOTE, B COBETCKOM YTOJIOBHOM 3aKOHOJIATEILCTBE 3aKPENHIach HOBAs
YTOJIOBHO-TIPABOBasi KaTErOpHs XUIIEHHE, KOTopas TEPMUHOJIOTHYECKH HAauboIee MOJIHO
Hanpia orpaxkenue B YK 1960 roma. MomieHHHYECTBO OBbLIO NMPU3HAHO OJHON U3 (opm
xumeHus. [loaToMy BO3HMKIIA HEOOXOIUMOCTh B YCTAHOBIICHHH YTOJOBHOW OTBETCTBEH-
HOCTH HE TOJIKO 32 XHIIEHHE TOCY/IapCTBEHHOTO MM KOJUIEKTHBHOTO MMYINECTBA, HO H
3a JIpyrue MmocsAraTeslbcTBa Ha 3Ty (opMy COOCTBEHHOCTH B BHAC MPUUYMHECHUS HMYIIE-
CTBEHHOTO ymiepba myTéM oOMaHa WM 3JI0ynoTpeOneHus moepueM. [Ipuuém orsert-
CTBEHHOCTH 32 aHAJOTHYHBIE TOCATATEIHCTBA HA JINYHYIO COOCTBEHHOCTh YKa3aHHBIM KO-
JIEKCOM IIpeyCMOTpeHa He ObLia.

Bwmecte ¢ tem, HoBbII YK Ykpaunsl ot 5 anpenst 2001 roxa oTkaszajics OT HOHSTHUS
xumieHus 1 B Paznene 6 Ocobennoit gactu «lIpecTymieHus MpoTHB COOCTBEHHOCTI) U
JPYTUX YIOTPEOJISIeT TEPMUH ITOXHUILEHHEY», T.e. PaKTUYECKHU BEPHYJICS K JOPEBOIIOIH-
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OHHBIM HayYHO-TEOPETHYECKUM I0/IX0JaM 1o 3Toi npobieme. OTcio/a JOTUYHBIM SBIIS-
eTcs 3akperieHue B cT. 192 npelictByromero YK YkpauHsl oTIelbHOTO cocTaBa, Mpeay-
CMaTPHUBAIOIIETO OTBETCTBEHHOCTD 332 MPUYMHEHHE UMYIIIECTBEHHOTO yIepoa myTéM o0-
MaHa WY 37I0YMOTPeOIeHHs TOBEpreM MPHU OTCYTCTBUH MPHU3HAKOB MOIIIEHHIYECTBA (T.€.
noxutienus [6, c. 353]), ecau OHO MPUYMHUIIO 3HAYUTEIHHBIN BPE/I.

Bo3zBpammasce k mpodiaemMe connanbHON 00yCIIOBICHHOCTH YTOJIOBHOW OTBETCTBEHHO-
CTH 3a yKa3aHHOE TPECTYIUIEHHE, CIeNyeT OTMETUTh, YTO JUII KPUMHHAIU3AIUN 3TOTO
JestHUS1, KaK U JI000ro Apyroro, HEOOX0MMa COBOKYITHOCTh OIPEICIEHHBIX MPEANOCH-
nok. K HIM MOXHO OTHECTH Hay4YHO 0OOCHOBAaHHBIH KOMILJIEKC (PAaKTOPOB, KOTOpPhIE yué-
HBIE Pa3/elMid Ha JIBE TPYIIBL: 1) OCHOBAaHWS YTOJOBHO-TIPABOBOTO 3arpeTa, KOTOphIe
CITy’KaT OOBEKTHBHBIMU MPEINOCHUIKAMU €r0 YCTaHOBIICHHS (OOIIECTBEHHAsI OMAacHOCTS,
pacmpoCcTpaHeHHOCTh, HEOOXOJUMOCTh PETYIUPOBAHUS YTOJIOBHO-TIPABOBBIMUA METO/IaMH,
TOTOBHOCTH 0O0IIeCTBa K KPUMUHAIN3AINH JISSTHUS); 2) OCHOBaHUS KPUMWHAIIN3AINH, KO-
TOpBIE OTHOCATCS K IOPUINYECKON TEXHHUKE (OTCYTCTBHE MPOTUBOPEYHS C IPYTHUMHU 00Ja-
CTSIMU IIpaBa, COIIACOBAaHHOCTH B NpeJieax YroJoBHOTO mpasa) [7, c. 8].

AHanm3upys nepByio rpynmy (paxTopos, otMeTuM, uto cT. 192 YK nHampaBnena Ha
YTOJIOBHO-MIPABOBYIO OXpaHy cOOCTBEHHOCTH. C TOYKH 3peHUs IUAIEKTHIECKOTO MaTepH-
IMCTUYECKOTO MOJIX0/1a K HICTOPHUYECKUM Ipolieccam, pa3BUTHE 00IIECTBa U TOCyAapcTBa
00yCITOBJIEHBI B 3HAYUTEIHHON CTETICHW BO3HUKHOBEHHEM W Pa3BUTHEM HHCTUTYTa COO-
CTBEHHOCTH, T.€. OTHOLICHHWI MEXIy JIIOJbMH TI0 TTOBOJY BJIaJICHUS, MTOJB30BAaHUS U pac-
MOPSKEHUST MMYIIECTBOM M BBITEKAIOIIMMHU U3 HEro OJjaraMu Kak MaTepHallbHbIMU, TaK H
HEMaTepHaIbHBIMU. B cBOE€ BpeMs Benuknil HeMenkuid ¢mnocod ['erens B CBOEM yUeHUH
YAETSUT CYIIECTBEHHOE BHIMaHNE MECTY M POJIM COOCTBEHHOCTH B OOIIIECTBEHHOM pa3BH-
tuu. Kak ormeuaror mHorue yuénsie: 1) ['ereiasb paccMaTprBai JMYHOCTh B HEPA3pBIBHOM
CBSI3M C COOCTBEHHOCTHIO; 2) COOCTBEHHOCTH SIBIISICTCS MPEANIOCHIIKOW BOJIUA, Pa3BUTHA
CITOCOOHOCTEH Ka)KIOTO YEIOBEKa; 3) COOCTBEHHOCTh BBICTYIACT HE MPOCTO KaK OHO U3
HanpaBJIeHHH U GOPM BBIpasKEHHS BOJIH YeJIOBEKa, OHA 00pa3yeT SIKOHOMHUUECKYIO OCHOBY
JUTsl BOJIM M 1pasa |8, c. 6].

CrnenoBaTensHO, COOCTBEHHOCTD SIBIIIETCS OCHOBOM MPOU3BOICTBEHHBIX OTHOIICHUH,
TaK KakK SIBJISIETCS] OCHOBHBIM YCJIOBHEM (DyHKIIMOHUPOBAHUS IPOU3BOCTBA M B KOHEUHOM
UTOTE OCHOBOM O0ecIieueH sl peann3alul NOTpeOHOCTeH rpaxaad (MaTepHalbHbIX U Y-
XOBHBIX). [OCKOJIBKY camMO TPOM3BOJICTBO SBISIETCS KOHOMHYECKOW OCHOBOW Tocydap-
CTBa, TO COOTBETCTBEHHO T'OCY/IapCTBO C MOMEHTa CBOETO 00pa3oBaHUsl OyJeT BBIHYK/IE-
HO, UCXO/S M3 MHCTHHKTA CaMOCOXPAHEHHs, 3aIlIMIIATh HHCTUTYT COOCTBEHHOCTH. UTO,
COOCTBEHHO T'OBOPS, MBI BHJIUM Ha MPUMEpE Pa3BUTHS HAIIETO HAIMOHAIHLHOT'O YTOJIOB-
HOTO 3aKOHOJIaTEeNIbCTRA.

Co BpeméH PumMckoli umnepun noHsTHe COOCTBEHHOCTH TPAAMIIMOHHO aCCOLMUPOBA-
JIOCh C MPUHAIEKHOCTHIO KOMY-TTHOO0, T.€. C BO3MOXKHOCTBIO BJIAJIETh, TOJIH30BATHCA U
pacropspKaThCsl UMYIIECTBOM. OTa MpaBoBasi TPAAUIINA COXPAHIETCS U B JIEHCTBYIONIEM
I'paxxnanckom Koaekce YKpauHbl, COracHo ¢T.316 KOTOpPOro moj npaBoM COOCTBEHHOCTH
MTOHUMAETCs TIPaBO JIMIIA Ha BEllb (MMYIIIECTBO) — BEUTHOE MpaBo. Hapsimy ¢ 3Tum, B KO-
HOMHYECKOM CMBICTIe, TOHUMaHNe COOCTBEHHOCTH IIMpPE YeM B IPaXKAAHCKO-TIPABOBOM U
BKJIIOUACT HE TOJIBKO ONpeeICHHbIE TPAaBOMOYHsI COOCTBEHHHKA B OTHOLICHUH BelIeH, HO
¥ B OTHOIICHHH HEBEUIHBIX OOBEKTOB (pa3iW4yHbIE BHUIBI SHEPTUH, YCIYT'H, HHTEPHET-
BpeMsI | T.II.), KOTOpPBIE B MIPSIMOM CMBICTIE HE SIBIITIOTCS BEII[AMHF, HO SIBIISIETCS TOBAPOM H
HaXOJATCS B IPaXKJaHCKO-IPaBoBOM 000poTe. COOTBETCTBEHHO B TPasKAaHCKO-IIPABOBOM
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Y MHOM TIOPSIZIKE PEryIaMeHTHPYIOTCS YCIOBUS BIQJCHUS U MOJNb30BAHNS TAKHUMH HEBelll-
HBIMH OOBEKTaMH U KOMIICHCALIMH 32 3TO (OIIAThI 3a MMOJyUYCHHBIE YCIYTH, BBIOTHEHHBIC
paboThl, HCIIOIB30BAHHYIO SHEPTHIO U T.I1.).

Bwmecre ¢ TeM, 3HaUNTENBHOE KOJIMYECTBO MPOTHBOMPABHBIX JEHCTBHIA, CBSI3aHHBIX C
MCIIOJIb30BAHUEM MPUEMOB U CIIOCOOOB YKJIOHEHHS OT YIUIaThl BO3HArPaXKIAEHHs 32 BBITO-
Ibl, TIOJTyY€HHbIE OT MCIOJIb30BAHMS UYXKOI'O MMYILECTBA, 3aMMCTBOBAHUS UMYILECTBA U
JIpyTHe JIEHCTBHS C 4y>KUM HUMYIIECTBOM 03 corjiacusi COOCTBEHHHKA CBHJIETENILCTBYET O
HeaekTuBHOCTH OOpPHOBI C TAaKUMH NPABOHAPYIICHHSMH ITyTEM MPUBJICYCHUS JTUIA K
IPaXIaHCKOM, aIMUHUCTPATUBHONW WJIM JPYTUM BUAAM IOPHINYECKOW OTBETCTBEHHOCTH.
ITosTOMY M BO3HHKAaeT HEOOXOIMMOCTb BBEIEHHs CaMOr0 CTPOTOro BHJA HOPUIAMYECKON
OTBETCTBEHHOCTH — yrojoBHo# (cT. 192 VK).

[Ipu sToM oOpamaer Ha ceOst BHUMaHHUE TOT (akKT, YTO 3aKOHOAATENIb HE MEXaHHYe-
CKHU IPU3HAET J000€ MPUIMHEHHE UMYIIECTBEHHOIO yiiepOa MPEeCcTyNHbIM, a JIUIIb 0-
BIEKIIIEE 3HAYUTEIbHBIN UMYINEeCTBeHHBIN Bpe (B S0 u 0ojiee pa3 MpeBbIIIaOIUi He 00-
JlaraeMblii HaJIOTOM MUHHMYM J0XO/0B I'paX/JaH), IpU HAIMYHA KOTOPOTO MOXKHO BECTH
pedb IMEHHO 00 YrOJIOBHOW MPOTHBONPABHOCTH JAESIHUSA. DTOT MOIXOM SBISIETCS IIETIeco-
00pa3HbIM M 0OOCHOBaHHBIM, MOCKOJIBKY TO3BOJISICT 32 HE3HAYHMTENbHBIC MTPaBOHAPYIIIC-
HUSI IPUMEHSTH JPyTUe BUIbI OTBETCTBEHHOCTH, HE Mpuderas K Hanbosee CTpOoroMmy BUAY
IOPUINYECKON OTBETCTBEHHOCTH - YTOJIOBHOH.

Bropas rpynmna ¢pakTopoB OCHOBaHMN KPUMWUHAIN3ALNH JESTHUS CBsI3aHa C IOpHUIUIe-
CKOM TEXHUKOM periaMeHTaluuu npectymienns. OHa npeanojaracT HaIuIue JOrMYecKOi
COTI'JIaCOBAaHHOCTH HOPMBI C CUCTEMOM YIOJIOBHOI'O IIpaBa U CUCTEMOM IpaBa B 1esioM. Bo-
MIEPBHIX, BBEJIEHNE YTOJIOBHOM OTBETCTBEHHOCTH 3a MPUYNHEHHE UMYIIIECTBEHHOTO YIIep-
0a myréM oOMaHa WM 37I0yNOTpeOJeHue JoBepreM He MpoTHBOpeunuT KoHCTHTynuu
VYKpanHbl, 3aKpeIUISIONICH Ha/UIekKAallyl0 MPAaBOBYIO 3aIIUTY COOCTBEHHOCTH M HE3bIOJE-
MOCTh IIpaB COOCTBEHHOCTH, KOTOpPBIE TapaHTUPYIOTCs rocyaapcTsoM. He mpotusopeunt
9Ta YrOJIOBHO-TIPaBOBasi HOpMa U [ pakJaHCKOMY KOAEKCY YKpauHbI, MPOJOJDKAIOIEMY
KOHCTUTYLIMOHHBIE ITOJIOKEHUSI B 3TOH 4acTH, U Ooiiee riryOOKO M YETKO perjiaMeHTHPY-
IOLIEMy MOPSIIOK Iepefayl COOCTBEHHOCTH BO BPEMEHHOE BIAJICHHE, II0Jb30BAHUE U
pacnopspKeHne TPEThbUM JIMIAaM WK €€ OTUYXKIEHHE.

Bo-BTOpBIX, 3aKOHOJATENb CKOHCTPYHUPOBAI MPECTYIUIEHUE, NMPENYyCMOTPEHHOE CT.
192 VK, numib ¢ yMBIIUIEHHONW (OPMOW BHHBI, YeM TaKXKe OTTPAHWYHII €T0 OT HEBBITION-
HEeHUs1 0053aTEeNLCTB M0 TPayKAaHCKO-IPaBOBOH crenke. TeM camMbIM MOAYEPKHYB, YTO
yYKa3aHHOE JICSIHUE OTIMYAETCSI HE TOJIBKO YTrOJIOBHO MPOTHBOIPABHBIM XapaKTEPOM MOBE-
JeHUS, HO U AHTUCOLMAJIbHON YCTAaHOBKOW JINYHOCTH HA NPUYHMHEHHE BIAJCIbIy BpEAa.
CoOOTBETCTBEHHO HAJIMYHE OINpPENENEHHBIX YBAKUTEIBHBIX MPUYUH (0OBEKTHBHAS HEBO3-
MOYKHOCTH OIUIaThI, HECBOEBPEMEHHAsl OIUIaTa 3a YCIYyTW WM BBINOJHEHHBIE paboThI),
CBHUJIETENCTBYIOIINX O JKEJIAHUM JIMIA, B KOHEUHOM HTOI€, WCIOJHUTh IPaXIaHCKO-
MIPAaBOBYIO O0S3aHHOCTH, MCKJIIOYAIOT YTOJIOBHYIO OTBETCTBEHHOCTH JHIA. JIMIIb 370CT-
HOE YKJIOHEHHE OT OIUIATHl IIyTeM HCIIOJIb30BaHUsI 0OMaHa, 3I0yNOTpeOIeHNUs IOBEPHEM,
MOBJIEKIINE 3HAUUTEIIBHBIN yIIepO MpeciaeIyloTcsl B yTOJIOBHO - IPAaBOBOM HOPSIIKE.

B-TpeTbux, 3aKk0HOAATENb pa3rpaHUYIMII UCCIIEAYEMbI COCTaB ¢ MOLIEHHHYE-
CTBOM. B oTimume ot MolIeHHHYeCTBa JaHHBII COCTaB MpeJoiaraeT HaHeCeHUeE yiepoa
COOCTBEHHMKY HE Y€pe3 YMEHBIIECHHE €r0 HAINYHOIO UMYIIECTBA BCIIEIACTBUE U3BATHS U3
BIIQJICHNS, a B pe3yJibTare oOpamieHsi BAHOBHBIM B CBOIO ITOJIb3Y JCHEKHBIX CYMM WIIH
WHBIX EHHOCTEH, KOTOPBIE €Il TOIBKO JOJKHEI MEPEUTH B COOCTBEHHOCTh. CBOMMU
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byzaes B. A.

JeHCTBUSIMA BUHOBHBIN MIPHUYUHSET COOCTBEHHUKY HE MOJIOKHUTEIBHBIN yIiepo, 4To Xa-
PaKTepHO JUISL XMIICHUS, a yuiepo B popmMe Herepeaayn JOIKHOTo (YIyIeHHas: BBIroAa),
T.€. COOCTBEHHHK B PE3yJIbTATE COBEPIICHIS BAHOBHBIM 0OMaHa HITH 3JI0YTIOTPeOIeHUS
JIOBEpHEM HE TIOJy4aeT TOT0 UMYIIECTBA WK JOX0/1a, KOTOPBIE JOJKHBI OBITH €My Tiepe-
JIaHbI COTJIACHO 3aKOHY.

PaccmarpuBas coruanbHy0 00yCIIOBICHHOCTh YTOJMOBHON OTBETCTBEHHOCTH 3a TPH-
YHMHEHNE WMYIIECTBEHHOTO yiepOa myTéM oOMaHa WM 3J0yHOTPEOJICHUS TOBEpHUEM
HEJIb3s He OTMETHTh, YTO YKJIOHEHHE OT OIJIAThl 32 UCIOJb3yEeMble UyKHUE BELIHbIE 00b-
€KTHI, IIOJTyYCHHBIC YCIYTH, BBIITOJIHEHHBIE pabOThl, HE3aKOHHOE BPEMEHHOE 3aMMCTBOBA-
HUE HMMYIIECTBA, MMEET JOCTATOYHO ITUPOKOE pacIpOCTpaHEeHHEe. DTOMY CIYXKHUT He-
CKOJIbKO MpHUYMH: BCE OoJiee MIMPOKOE BOBJICUCHHE HEBEIIBIX Ojar B Trpa)IaHCKO-
MIPaBOBOM 000POT; cTpeMIieHHe 00OTaTHTHCS 32 Uy KOH CYET (B T.4. HEOTUIATHBIM HCIIOIb-
30BaHMEM UYy>KOTO UMYIIECTBA), IIONCK MHUMBIX (DOPMATBHO-TIPABOBBIX CITOCOOOB 00O0Ta-
menus u T.0. [CMm. 9, c. 8, 73]

B »TOM cBeTe HeHauIeKalas peakuusi rocyiapcTBa Ha HanOoee siBHbIE (DaKThl Ta-
KHUX HapyIlIeHHH, CYIIECTBEHHO MOAPBIBAET OCHOBOIOJIATAIOIINE KOHCTUTYIIUOHHBIE TpE-
OoBaHMs 3aIIUTH BceX (JOPM COOCTBEHHOCTH OT TPOTUBOIIPABHBIX MOCATATENbCTB U, KaK
ClIeICTBUE, CTAOMIIBHOCTh HHCTUTYTa cOOCTBEHHOCTH B 1iesioM. [loaTomy, ¢ mo3umuu Bee-
CTOpPOHHEH OXpaHbl COOCTBEHHOCTH, HEOOXOAMMO 3aKOHOATEIFHO 00ECTIEYNTh HE TOIBKO
COXPAaHHOCTh HMEIOIIEerocs B (JOHAX BIa/IeibIla MMYIIECTBA, HO U CO3/1aTh HA/JIEKAIITYIO
YTOJIOBHO-TIPABOBYIO 3aIUTY 3a MPOTUBO3aKOHHOE 0E30IIaTHOE UCTIOIh30BAHUE BEI[HBIX
¥ HEBEIIEBBIX 00BEKTOB COOCTBEHHOCTH. lIpeacraBnsercs, 4To, Kak pa3, HaJHIUE Yro-
JIOBHOI OTBETCTBEHHOCTH 3a TOCSTATENbCTBA HA COOCTBEHHOCTh, HE CBSI3aHHBIE C €€ OT-
qyKJICHHUEM, SIBIISIETCS. 000CHOBaHHOM, TIOCKOJIBKY MO3BOJISIET B 1I€JI0M KOMIUIEKCHO obOec-
MIEYUTH 3aIIUTY BCEX POPM COOCTBEHHOCTH OT MPECTYITHBIX IMTOCSATATEIbCTB.

Uccnenyemas HOpMa HE0OX0AMMa B CHCTEME YTOJIOBHOTO TIpaBa €mié U MOTOMY, YTO
HOPMBI, YCTaHaBJIMBAIOUINE YTOJOBHYIO OTBETCTBEHHOCThH 32 Pa3jIMUHbIC MPOTHBO3AKOH-
Hble (DOPMBI U3BATHA U OOpaIleHUs YY>KOT'O UMYIIECTBA, €r0 TOBPEXKICHHE W T.I., HE
OXBAaTBIBAIOT TIOJTHOCTHIO OTHOIIEHHW COOCTBEHHOCTH, KOTOPBIE HYKIAIOTCSI B yTOJIOBHO-
npaBoBoii oxpane. COOTBETCTBEHHO, JISSIHUS, KOTOPBIE MOMNAIAI0T 0]l MPU3HAKH TPUYH-
HEHMS UMYLIECTBEHHOTO yiiepOa myTéM oOMaHa WM 3J1I0yHOTpeOIeHUsI JOBEPUEM HE MO-
T'YT KBATA(UIUPOBATHCS MO APYTUM YTOJIOBHO-NIPaBOBEIM HopMaM. [lostomy cT. 192 YK

VYkpaunsl 1 pazmenteHa B pasaeine VI YK Yipaunst « IpectyruieHus poTvB COOCTBCHHOCTID).

Bcé msnmoskeHHOE B yKa3aHHOM pasnielie MO3BOJISIET CHENaTh CICTYIOIINE BHIBOJEIL.
Brenenne yrojoBHOW OTBETCTBEHHOCTH 3a JIFOOOE JCSTHUE OOBSICHACTCS €ro COIHMAIbHOMN
MPUPOJON U ONUPAETCS HA UCTOPUYECKHE MpPaBOBble Tpaauluuu. COOTBETCTBYIOIIHME HC-
TOpUYECKHE TPAJIUIUN €CTh W y HCCIelyeMOl MpaBoBoW HOpMBL. Hambonee spko oHU
MPOCIEKUBAIOTCA B YTrooBHOM ynokenuu 1903 r. (oTaenbHas riiaBa B pasiene O mpe-
CTYIUICHHUSX IPOTUB COOCTBEHHOCTH — O CaMOBOJILHOM IOJIb30BAaHUM YYXKUM HMYIIIC-
CTBOM, O JIPYTUX CIIy4asiX BHHOBHON HEJOOPOCOBECTHOCTH B OTHOIIICHUH UYKOTO UMYIIE-
ctBa) u c1.87 YK YCCP 1960 1.

Hapsiny ¢ atum, Hanuuue B YK YkpauHbl OTBETCTBEHHOCTH 32 MPUYUHEHUE UMYIIE-
CTBEHHOTO yiepOa myTéM oOMaHa WU 37I0yNnoTpeOIeHNs T0BeprueM 00YCIIOBICHO PSIOM
COIMAJTEHBIX OCHOBAaHWH KpUMHUHATU3anU nesHnuii. Hanbomee BeCKUM SBISETCS TO, UTO
COOCTBEHHOCTH SIBIISICTCSI OJTHUM W3 Ba)KHEUITMX OJiar JIMiia, M €€ 3alluTa BBICTYIAeT OJl-

HOH U3 epBOOUEPEAHBIX 3a7a4 rOCyAapCTBa, YTO oTpaxeHo B KoHncturyun YKpauHsl.
Kpowme Toro, ciiefyeT y4uThIBaTh U HAyYHO-IIPABOBBIE OCOOCHHOCTH JAHHON HOPMBI
neiictBytomiero YK. B coBetrckuii mepros B HayKe yrOJIOBHOTO MpaBa MOJIyYHIIa ITUPOKOe
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pacrnpoCTpaHEeHUE YTOJIOBHO-NPABOBAsl KaTErOpUsl «XUILEHUE», KOTOpas sBWJIACH MpO-
JOJDKCHHEM UJEH, 3aJI0KeHHOH emmé rmpu paszpadotke YromoHoro Ynoxenus: 1903 ropa.
Hoseiit YK YkpauHsl oTKaszajucsi OT 3TOro MOHATHS, U YHOTPEOsieT TEPMHUH «IOXHIIE-
HUE», T.C. q)aKTI/I‘leCKI/I BCPHYJICA K OOPCBOJIOLNMOHHBIM HAYYHO-TCOPETUYCCKUM I10IXO-
JlaM 110 3ToH mpobieme. [1o3ToMy JTOTHUHBIM SIBISIETCS 3aKperyieHne B CT. 192 neicTBy-
fomero YK oraensHOro cocraBa, MpeayCcMaTpHUBAIONIEr0 OTBETCTBEHHOCTh 3a MPHUYMHE-
HHE MMYILIECTBEHHOT0 yiepoa myTéM oOMaHa WM 3710yHOTpeOIeHns JOBEprUeM, KOTOpoe
HE SIBJIETCS TTOXUILEHUEM.
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